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DECI SI ON

BURT, Menber: This case is before the public Enpl oynent
Rel ations Board (PERB or Board) on exceptions filed by the
Modesto Gty Schools and H gh school District (District) to the
attached proposed decision of an admnistrative |law judge (ALJ)
finding that the District violated section 3543.5(a), (b) and
(c) of the Educational Enploynment Rel ations Act (EERA)1 by

its failure to provide information in connection wth

'EERA is codified at Government Code section 3540
et seq. Unless otherw se indicated, all statutory references
herein are to the CGovernnent Code.

Section 3543.5 provides, in relevant part:

It shall be unlawful for a public schoo
enpl oyer to:



gri evances. The Mddesto Teachers Associ ati on, CTA/ NEA
(Association) also filed exceptions, excepting to the ALJ's
failure to award costs of litigation.

On exception, among other things, the District renews its
claimthat the information requested with regard to the
Leonard Choate grievance was irrelevant. W find that issue
adequat el y di sposed of by the ALJ's decision, with one
exception. The District argues throughout that information
regardi ng previous requests for "personal |eave" was
irrelevant, since Choate had only nade a request for either
"partial paid |eave" or "personal necessity |eave." The ALJ
makes clear that his discussion of relevance is intended to
apply only to information regarding the two latter categories
of |eave request, since the request for "personal |eave"

i nformati on was not covered by the conmplaint. H's proposed
order, however, does not clearly exclude information regarding

"personal | eave" from production. The Association nmakes no

(a) Inmpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scrim nate agai nst enpl oyees, or otherw se
tointerfere with, restrain, or coerce

enpl oyees because of their exercise of
rights guaranteed by this chapter.

(b) Deny to enployee organi zations rights
guaranteed to themby this chapter.

(c) Refuse or fail to meet and negotiate in
good faith with an exclusive representative.



argunment why "personal |eave" information is relevant, and we
therefore clarify the proposed order to exclude production of
that information.

W also reject the Association's claimthat litigation

costs should be awarded in this case, In King Gty H gh Schoo

District Association, et al. (Cunero) (1982) PERB Deci sion

No. 197 (S.F. 24905, hearing granted July 12, 1985), the Board
adopted the National Labor Relations Board' s standard for
determ ni ng when fees should be awarded in unfair practice

cases.

[Alttorney's fees will not be awarded to a
charging party unless there is a show ng
that the respondent's unlawful conduct has
been repetitive and that its defenses are
wi t hout arguable nmerit. (P.26.)

See also Heck's, Inc. (1974) 215 NLRB 765 [88 LRRM 1049],

hol ding that fees are not appropriate where defenses are at
| east "debatable.” W do not find that standard to have been
nmet here, and we therefore decline to award costs of litigation
to the Association

The Board has reviewed the entire record, including the
exceptions filed by the District and the Association. Finding
no prejudicial error in the ALJ's findings of fact or
conclusions of law, we adopt his decision as that of the Board
itself as clarified by the discussion above.

CRDER

Upon the foregoing findings of fact and conclusions of |aw
and the entire record in the case, it is hereby ORDERED that
3



the Mbdesto Gty Schools and Hgh School District and its
representatives shall:
1. CEASE AND DESI ST FROM
(a) Failing and refusing to provide the Mydesto
Teachers Association, CTA/NEA, with all relevant information
and docunments needed by the Association to prosecute contract
grievances on behalf of certificated enployees of the D strict.

2. TAKE THE FOLLOW NG AFFI RVATI VE ACTI ONS DESI GNED TO
EFFECTUATE THE PCLI CIES OF THE ACT:

(a) Upon request by the Mddesto Teachers Associ ati on,
CTA/ NEA, provide to the Association the requested information
regarding art classes at Downey H gh School, and regarding
partial paid and personal necessity |eave.

(b) If the Mddesto Teachers Associ ation, CTA/ NEA,
seeks to reopen the grievances filed by Patricia Gurney and
Leonard Choate, or seeks to reopen an arbitration proceeding
concerning those grievances, refrain frominterposing any
procedural objection such as tineliness or res judicata to the
reopeni ng sought by the Associ ation.

(c) Wthin thirty-five (35) days following the date
this Decision is no longer subject to reconsideration, post at
all work |ocations where notices to enployees customarily are
pl aced, copies of the Notice attached as an Appendi x hereto,
signed by an authorized agent of the enployer. Such posting

shall be maintained for a period of thirty (30) consecutive



consecutive workdays. Reasonable steps shall be taken to
insure that this Notice is not reduced in size, defaced,
altered or covered by any material.

(d) Witten notification of the actions taken to
conmply with this Oder shall be nade to the Sacranmento regiona
director of the Public Enploynment Relations Board in accordance

with his/her instructions.

Menber Jaeger joined in this Decision.

Chai rperson Hesse's concurrence begins on page 6.



Hesse, Chairperson, concurring: | agree with the majority
deci sion that the enpl oyer nust provide the Association with
personal partial paid |eave request and personal necessity
| eave request information.1 In so doing, | cannot adopt
portions of the proposed decision relating to the credibility
of witness Mel Jennings and the discussion of the attorney's
fees award. M concern is that this dicta may be used in
future cases to charge a "fixed anticipatory prejudgment” or

"personal bias" against this Board. 1In re Marriage of Fenton

(1982) 134 Cal.App.3d 451. | realize such bias and prejudgnment
does not exist with this ALJ nor the Board itself, but sone
readers may not be so convinced. By this separate concurrence,
| wish to avoid such controversies in the future.

At great length, the ALJ states the reasons for discounting
the testinony of the enployer's principal wtness, Ml Jennings,

even though Jennings' testinony was not directly inpeached by

2 .
t he Associ ation. Furt her, Jennings' testinony regarding the

Y1 would further restrict production of persona
necessity leave information to those requests nmade in
accordance with "the professionally related conference or
class" and "the participation in special events or honors"”
provisions of Article V in the 1982-84 collective bargaining
agreenent. The initial grievance subm ssion formstates an
intent to apply the two provisions. Therefore, production
should be limted to requests nmade under these provisions.

2Jenni ngs' testinmony was in support of the enployer's
claimthat the request was burdensome. Jennings testified that
it would take "up to 10 m nutes" to search each personnel file
for the requested information. On cross-exam nation, the
Associ ation was able to get Jennings to nodify his estimate to
"eight to ten m nutes".



"Karam case was discounted, yet the Karam case was settled two
years prior to the hearing and is not an issue in the instant
case. So, it is hardly surprising Jennings' testinony was
"evasive" or "reluctant." These credibility resolutions do not
appear to consider the standard set by the California Suprene

Court in Martori Brothers Distributors v. Agricultural Labor

Rel ations Board (1981) 29 Cal.3d 721. The Court said:

An adm ni strative agency nust accept as true

the intended neaning of uncontradicted and

uni npeached evi dence. (ld., at p. 728.)
Jenni ngs' testinony cannot be neasured by isolating the fact
that the enpl oyer presented only one witness, thus inpliedly
finding it immaterial that the Association did not present
contradi ctory evidence or rebuttal w tness.

In simlar decisions, the Board has given great deference
to the credibility resolutions of the ALJ, but those
credibility determ nations are not absolute. This Board is
enpowered to consider the entire record and is free to nake its
own credibility determ nations. t ara Unified School
District (1979) PERB Decision No. 104; los R os Comunity
College District (1985) PERB Decision No. 499. Here, the

deneanor evidence resolution is not challenged. | sinply

cannot divine a "rational basis" (Martori, supra, 728) for

di sbelieving Jenning's testinony, in toto. Sone significance
must be accorded to the absence of contradictory, rebuttal
evi dence on both the relevance and burdensoneness of the

i nformation request made on behalf of Leonard Choate.



VWi le the ALJ seened to feel that the substance of the
enpl oyer's clainms were doubtful, | do not find the enployer's
defenses to be either frivolous or wthout arguable
justification. Due to the timng of our decision in another
case wth the sane parties, and the sustainnent of the
irrel evant defense of the personal |eave information request, |
heartily concur with the mgjority finding on litigation

costs. 3

3See Mbdesto City Schools and Hi gh School District (1985)
PERB Deci stron No. 479 where the enployer s ordered to produce
i nformation requested by the Associ ati on. It should be noted
that PERB Deci sion No. 479 issued two nonths after exceptions
were filed here. There was insufficient tinme for the enployer
to settle and withdraw the exceptions to this case.




APPENDI X

NOTI CE TO EMPLOYEES
POSTED BY ORDER OF THE
PUBLI C EMPLOYMENT RELATI ONS BQARD
An Agency of the state of California

After a hearing in Unfair Practice Case No. S-CE-741,
Mbdest o Teachers Association, CTA/NEA v. Mbdesto O't% School s
‘and Hgh School District, in which all parties had the right to
participate, 1t nhas peen found that the Mdesto Gty School s
and Hgh School District violated Government Code section
3543. S?a), (b) and (c).

~As a result of this conduct, we have been ordered to post
this Notice and will abide by the following. W wll:

1. CEASE AND DESI ST FROM

(a) Failing and refusing to provide the Mdesto
Teachers Association, CTA/NEA, with all relevant information
and docunents needed by the Association to prosecute contract
grievances on behalf of certificated enployees of the District.

2. TAKE THE FOLLOWN NG AFFI RVATI VE ACTI ONS DESI GNED TO
EFFECTUATE THE POLI CI ES OF THE ACT:

(a) Upon request by the Mdesto Teachers Association,
CTA/NEA, provide to the Association the requested information
regarding art classes at Downey H gh School, and regarding
partial paid and personal necessity |eave.

(b) If the Mbdesto Teachers Association, CTA/ NEA,
seeks to reopen the grievances filed by Patricia Gurney and
Leonard Choate, or seeks to reopen an arbitration proceedi ng
concer ni nP those grievances, refrain frominterposing any
procedural objection such as tinmeliness or res judicata to the
reopeni ng sought by the Associ ation.

Dat ed: MODESTO CI TY SCHOOLS AND H GH
SCHOOL DI STRI CT

By:

Aut hori zed Agent

TH'S IS AN OFFI QI AL NOTICE. I T MUST REMAIN PCSTED FCR THI RTY
(30) CONSECUTI VE WORKDAYS FROM THE DATE OF POSTI NG AND MUST NOT
BE REDUCED IN SIZE, DEFACED, ALTERED OR COVERED W TH ANY OTHER
MATERI AL.



STATE OF CALI FORNI A
PUBLI C EMPLOYMENT RELATI ONS BOARD
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) Unfair Practice
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V. )
)
MODESTO CI TY SCHOOLS AND ) PROPCSED DECI SI ON
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Appearances; Ken Burt and Kirsten Zerger for the Mdesto
Teachers Associ ation; Keith Breon and Sharon Keyworth (Breon,
Gal gani, Godino & O Donnell) for the Mddesto Gty Schools and
Hi gh School District.

Before; Barry Wnograd, Adm nistrative Law Judge.

PROCEDURAL HI STORY

The issue to be decided in this case is whether the
enpl oyer unlawfully failed to provide information relevant to
the evaluation and pursuit of two contractual grievances. On
March 14, 1984, the Modesto Teachers Associ ation (hereafter
Association) filed this charge against the Mbddesto City Schools
and Hi gh School District (hereafter District). The charge
all eged that a variety of enployer actions were unlawful,
including the refusal to provide information in connection with
grievances.

The General Counsel's office dismissed part of the charge
on April 27, 1984 and an amended charge was filed on May 14,



1984. Part of the anended charge was dism ssed on May 21,

1984, and, on the same date, a conplaint issued on the

remai ning all egations. (The Association is presently appealing
the partial dismssal of its charge.)

The conplaint alleged that the District refused to provide
rel evant information in connection with contractual grievances
in violation of sections 3543.5(a), (b) and (c) of the
Educati onal Enploynent Relations Act (hereafter EERA or Act).

The District filed its answer on June 11, 1984, admtting

its status as the enployer and the Association's as exclusive

The EERA is codified at section 3540 et seq. of the
Governnment Code and is adm nistered by the Public Enpl oynent
Rel ations Board (hereafter PERB or Board). Unless otherw se
stated, all statutory references in this decision are to the
Governnment Code. Section 3543.5 provides in relevant part that
it shall be unlawful for a public school enployer to:

(a) Inpose or threaten to inpose reprisals
on enployees, to discrimnate or threaten to
di scri m nate agai nst enpl oyees, or otherw se
tointerfere with, restrain, or coerce

enpl oyees because of their exercise of
rights guaranteed by this chapter.

(b) Deny to enployee organi zations rights
guaranteed to them by this chapter.

(c) Refuse or fail to neet and negotiate in
good faith with an exclusive representative.

The General Counsel's conplaint alleged that the District's
conduct constituted a failure and refusal to bargain in good
faith, violating section 3543.5(c), and that the conduct al so
was a derivative violation of sections 3543.5(a) and (b). The
conplaint that issued covered three grievances, but one of the
di sputes was withdrawn prior to the start of the formal hearing,.



representative, but otherw se denying the allegations of the
conplaint. The District also advanced affirmative defenses
which wll be considered bel ow

A settlenent conference was conducted on June 11, 1984, but
the case was not resolved. The formal hearing was held on
July 30, 1984, in Stockton, California. Post-hearing briefs
were filed by the parties and the matter was submtted for
deci si on on Septenber 21, 1984.

FI NDI NGS OF FACT

A.  Background.

At the time this case arose, the District and the
Associ ation were parties to a three-year collective bargaining
agreenent that was in effect through June 1984. The
contractual grievance procedure was designed,
... to secure, at the |owest possible
adm ni strative |level, equitable solutions to
the problens which may fromtine to tine
arise concerning the interpretation or
application of this agreenent. (CP.Ex. 1,
p. 3-1.)2
The first step of the procedure, after at |east one private
conference between an enpl oyee and a supervisor, required a
witten filing by either the Association or an aggrieved
enpl oyee with the appropriate building adm nistrator. The

“second step was an appeal to the District's superintendent.

’Chargi ng party exhibits will be designated as "CP. Ex."
and Respondent's as "Resp. Ex."



The third step involved advisory arbitration. At the fourth
step, the superintendent (but not the Association or an

enpl oyee) could appeal an arbitration decision to the board of
education for a final, binding decision.

Use of the arbitration procedure served as a waiver of
legal or statutory rights related to the grievance. However,
if a decision favorable to a grievant was rejected by the
school board, |egal renedies could be pursued.

While the contract did not contain | anguage expressly
providing for disclosure by the enployer of information
rel evant to pending grievances, the arbitration provision did
state that the parties would be afforded,

. a reasonabl e opportunity to present
eV|dence W t nesses and argunents. (ld.,
p. 3-5.)

Thereafter, the arbitration provision |[imted the arbitrator to,
consi der only those issues which have

been properly carried through all prior steps
of the Gievance Procedure. Neither party on
its own initiative shall be allowed to intro-
duce evidence to the arbitrator which was
known but not introduced prior to Step II1.
(ld., p. 3-5.)

The overall tine |imts of the grievance procedure

i ndi cating the passage of days at each |level were,
: consi dered a maxi mum requiring every
effort to expedite the process. (ld.,
p. 3-6.) '
Regar di ng expenses, the grievance procedure stated that each

party was,



. . . responsible for paynent for the cost
of preparing its case. (ld., p. 3-5.)

Specific provisions of the collective agreenent related to
the grievances in this case will be discussed hereafter in
connection with those disputes.

During the life of the three-year bargai ning agreenent the
Associ ation had a grievance processing commttee to oversee the
i nvestigation and pursuit of clainms, working in conjunction
with Ken Burt, the organization's executive director. The
commttee was chaired by Kathleen Hackett, a teacher. After an
enpl oyee seeking to file a grievance would present the problem
a commttee nenber would be assigned to investigate the facts,
perhaps hold a private neeting with a supervisor, and report
back to the grievance commttee as a whole. |If settlenent was
unsuccessful, the commttee woul d deci de whether to initiate
formal proceedings. |If the commttee deci ded against a fornal
grievance, an enployee could appeal this decision to the
Associ ation's executive board. Hackett testified that a common
and inportant aspect of this nmerit-determ nation process
i nvol ved checking the grievant's account. Sonetines this
required verification of the account frominformation in
possession of the enployer. |In the end, the assenbl ed evi dence
was wei ghed to decide whether the Association would go forward
with a formal grievance on behalf of the enpl oyee.

B. The Gurney Gievance.

Patricia Gurney had worked as a tenporary art teacher in



the three years preceding the 1983-84 school year. However, in
Septenmber 1983, before again being notified of her status as a
tenporary enpl oyee, she was classified as a substitute and was
paid a substitute teacher's salary for the first three weeks of
school. Under the contract, tenporary teachers are included
within the bargaining unit, while substitutes are expressly
excluded. Further, a letter of understanding appended to and
incorporated in the main agreenent provided that it was a,

.o goal of the District to maxim ze

reenpl oyment of conpetent and qualified

1980-81 and 1981-82 tenporary enpl oyees.

(CP.Ex. 1, p. 1-3.)
The letter of understanding al so stated:

The District shall nake a good faith effort

to classify current tenporaries, when reem

pl oyed, as probationary enpl oyees whenever

t he enploynment situation of the District

allows it to do so. (lbid.)

After investigation, the Association filed a grievance on
@irney's behalf in Novenber 1983, alleging violation of the
letter of understanding as well as the recognition and sal ary
provi sions of the agreenment. The grievance asserted that there
had been sufficient scheduled teaching work to have warranted
hiring Gurney as a regular classroom enpl oyee, not as a
substitute. The grievance observed, in support of the claim
that a counsel or had been assigned to teach two art cl asses,
and that a part-tine teacher also had been hired.

The grievance subm ssion requested production, in witing,

of certain information:



A. Please indicate if art classes were
schedul ed at Downey Hi gh School prior to
Septenber 1, 1983. If so what was the pro-
jected enrol |l nent.

B. Who if anyone was scheduled to teach art
at Downey Hi gh School prior to Septenber 1,
1983, for the 1983-84 school year.

C. On what date in the 1983-84 school year
were art classes offered at Downey Hi gh
School . (CP. Ex. 2-A)

I n Decenber 1983 the District denied the grievance at the
first level, setting forth an account of Gurney's hiring as a
substitute and her switch in |ate-Septenber to tenporary
teacher status. At the end of the witten response, the schoo
princi pal stated:

The information requested will follow
(CP. Ex. 2-B.)

The response was routed to Gurney and the Association through
the office of the District's director of personnel,
Mel Jenni ngs.
Later in Decenber the grievance was appealed to the
superintendent. The request for information was repeated.?
On January 11, 1984, the superintendent denied the
grievance (again, via Jennings). The superintendent stated

t hat Gurney knew and agreed when she was hired as a

3The three areas quoted above were restated. A fourth
question was added:

Al'so, was it the principal's belief that this



substitute that her future status depended on enroll nent
fluctuations. The superintendent explained that there was a
"di screpancy at the beginning of the school year"” between the
central adm nistration's projections and the high schoo
principal's "projections as to the need for Art teachers."

(CP. Ex. 2-D.) The superintendent inplied that the principa
made a higher estimte, but figures were not provided. No
reference was made to the information previously requested by
the Association and the grievant, although information had been

pronm sed in the principal's first-level response.

Arbitration was sought soon thereafter. A decision was
rendered in June 1984. (See Resp.Ex. 1.) In denying the
grievance the arbitrator did not specify in the findings of
fact the enrollnment projections used by the school principal
and the central admnistration. Apparently relying on
previ ously undi scl osed facts, wthout reference to the
contract's evidence bar, the arbitrator concluded that the
| ower central staff figures were utilized for the purpose of
hiring a substitute at the start of the school year, a decision
that he found was within the real mof managenent rights under
the contract. The arbitrator acknow edged that Gurney

perfornmed work consistent with her prior service as a tenporary

staff position was needed at the begi nning of
the year? (CP. Ex. 2-0C)



teacher, but characterized this as an equitable consideration
that was irrelevant to the narrow contract issue of whether
Gurney, hired as a substitute with an uncertain future tied to
enrol | ment fluctuations, was covered by the contract.*

Evi dence adduced at the unfair practice hearing showed that
as early as spring 1983 the high school principal had devel oped
enrol | ment projections based on student course-preference
balloting. This information was used in conjunction with an
overall allotnent of teaching positions determ ned by the
central adm nistration. Taking these figures together, the
princi pal prepared a breakdown determ ning the specific nunber
of courses offered, and the nunber of teachers utilized, in
different subject areas. In July 1983 a master class schedul e
was produced for the high school. This schedule listed the art
cl asses and teachers projected for fall 1983. (See, generally,
Reporter's Transcript (R T.), pp. 46-50.)

Gurney was not called as a witness by either party.
However, the District did offer a transcript of Gurney's

tape-recorded testinony at the arbitration hearing to show, in

“The only passage in the arbitration decision that
related to the prior request for information stated:

This information appears not to have been
furnished in witing by the District, it
being the testinony of District w tnesses
that the information was in possession of
the Gievant and the Association. (ld.,

p. 9.)



support of its affirmative defense, that she already possessed
the answers to the questions propounded in her grievance.?®
Unfortunately, the reliability of the transcript is doubtfu
because at several key portions of the testinony, the tape
recording was "inaudible," in the words of the transcriber. To
the extent the transcript suggests that Gurney knew sone
informati on, such as the art classes that had been schedul ed
and the permanent art teachers in prior years, Qurney was
quoted as not know ng before Septenber 1983 who actually would
be teaching. (Resp.Ex. 4, pp. 37-38.) Regardless of the
inference of sone know edge, there was no evidence in the
transcript or at the hearing that Gurney or the Association
knew the projections upon which assignnents and cl assifications
were based.®

C. The Choate Gri evance.

I n Novenber 1983 teacher Leonard Choate requested a

®The transcript was subnitted after the hearing, and the
Associ ation was given an opportunity to check the accuracy of
the copy offered. No objection having been made, it has been
mar ked as Resp. Ex. 4.

®During the hearing, the District introduced class size
and staffing figures prepared at the end of Septenber 1983 and
distributed to the Association, apart from the Gurney
grievance, pursuant to a contract reporting requirenent.
Adm ttedly, pre-school projections were not included in the
report. The enployer argued that this report was the limt of
its contractual responsibility and underscored its managenent
prerogative to make staffing determ nations free from grievance
chal l enges. This legal argunent will be considered bel ow

10



t hree-day | eave of absence to attend a National Aeronautic and
Space Adm nistration (NASA) conference coinciding with a space
shuttle landing in California. Under the contract, there are
20 different types of |eave described. According to the
grievance record, Choate sought the tinme off either as "partia
paid | eave" or as "personal necessity" leave.’ The grievance
record indicates that Choate attended the conference after his
absence requests were denied, using accunul ated sick |eave, and
that the District stated he would be given a notice of
unaut hori zed absence.

Choate's grievance was filed in January 1984, alleging

entitlenent to the | eave of absence under the contract and al so

™Personal partial-paid |eave" was available for up to

five working days a year for "personal business which can be
performed only during school hours."™ (CP.Ex. 1, p. 5-21.)
Acconpanyi ng a spouse on vacation and recreation were listed as
exanples. On this type of |eave an enpl oyee would receive a
regul ar salary, less the cost of a substitute. "Persona
necessity leave" was limted to six days per year, wth ful
salary to the extent of accunulated sick |eave. This |eave
could be used for designated reasons "with notification but

W t hout advance perm ssion.” (ld., p. 5-23.) One of the
reasons was: B

[ E] xtenuating circunstances where it is
necessary for an enpl oyee to be absent for
reasons that cannot be taken care of before
or after school or on weekends or holidays.
(Limted to not nore than three (3) of the
six (6) days.) (lbid.)

Cited as exanples of this category were attendance at profes-

sionall'y related conferences or classes, and participation in
speci al events.

11



claimng discrimnation. The grievance requested witten
information from the enpl oyer:
A.  Please supply all requests for personal
necessity | eave, personal |eave, and parti al
paid | eave for the 1982-83 school year and
to date for the current school year 1983-84.
B. Please provide back-up sheets for the
requests (any docunents attached or filed
with the requests explaining the request).
(CP.Ex. 3-A)S8
In February 1984 the school principal denied the grievance,
relying on the District's discretion to grant |eaves and
arguing that the purpose of the conference was not related to
Choate's teaching duties. No nention was nade in the
principal's response of the prior request for witten
information. The principal's denial was routed through
Jennings for distribution to Choate and the Associ ati on.
In | ate-February, the Choate grievance was submtted at the
next step, again requesting production of witten information

related to | eaves of absence.

The superintendent's denial was given in March 1984, and

8Al t hough the grievance documents do not specify
"personal |eave" as one for which Choate applied, his grievance
stated that he was entitled to that |eave as an alternative.
Jennings testified that in the pre-absence discussion wth
Choate, "he was trying for any kind of |eave that m ght allow
himto go." (RT., p. 53.) Perhaps because the docunentary
grievance record did not clearly show a request for "persona
| eave," the PERB conplaint in this case involves only the
i nformati on sought about the "partial paid' and "persona
necessity" leaves. This decision will be Ilimted accordingly.

12



was dfstributed by Jennings to the parties. The denial stated
the policies that were applied by the District to the types of
| eave in dispute, and offered a contract interpretation that
varied from the Association's. The superintendent also
addressed the request for information:

Your request for information is overly
burdensone, violates the privacy rights of
ot her enployees and is not relevant to your
grievance. The information you requested
woul d require a search of all certificated
personnel files. Since only your |eave
request is at issue, such an expenditure of
time, nmoney and effort is both irrel evant
and burdensone. Furthernore, you are not
entitled to information in the personnel
files of other enployees since the privacy
of personnel files is protected by statute.
(CP. Ex. 3-D, enphasis in original.)

The superintendent was not called as a witness by
respondent to el aborate upon these objections, or to describe
the information and anal ysis upon which he relied.

Several days later, the Association wote to the
superintendent disputing his assertion that providing the
i nformation would violate enployee privacy rights, but noted
t hat,

o to resolve this matter we are wlling
to have the names bl ocked out by sone third
party or other neutral procedure which pro-
vides the information to the Association but
does not require the specific identity of
the persons to be disclosed. (CP.Ex. 4.)

There was no evidence showi ng any response to the

Association's foll owup proposal. Further, there was no

credi bl e evidence that the District at any tinme offered any
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conprom se to ease the alleged docunentary search burden or
privacy issue described by the superintendent.?®

At the unfair practice hearing, respondent did present sone
evi dence by Jennings attenpting to substantiate the enployer's
burden claim He testified that it would take 8 to 10 m nutes
to search each file for the requested information.?°
Jennings also identified listings that showed the nunber of

"partial paid' and "personal necessity" |eaves that had been

9In Jennings' testinony there was a vague suggestion that
counsel for the enployer may have nmade a conprom se proposal,
al t hough Jennings did not know of and was unsure whet her any
specific offer was conveyed. Jennings also did not know if the
possi bl e di scussion took place before or after the unfair
practice charge was filed. (See RT., pp. 71-72, 78.) Neither
Keith Breon nor Sharon Keyworth, the attorneys identified by
Jenni ngs, were called as witnesses in connection with Jennings'
specul ati on.

Jenni ngs' testinony al so suggested that there were no
District proposals to have the Association pay for search and
phot ocopyi ng costs because the organi zation had failed to pay
past bills for simlar service. However, on cross-exam nation,
Jennings admtted that in the past there had been only one such
bill presented—for one page of copying—and that the District
settled the matter after an unfair practice charge had been
filed challenging the action. (See R T., pp. 74-75.)

Yonitially, Jennings stated that each search woul d
require 10 mnutes. On cross-exam nation, after Jennings was
asked to describe the proximty of the clerical staff to the
files and photocopyi ng equi pnent, the way in which the files
were mai ntained (that is, recent information on top), and the
amount of time it would take to photocopy one or a few pages of
paper, he begrudgingly nodified his estinate and stated with a
sarcastic expression that it mght take only 8 mnutes to
search and copy relevant docunents in a file. Conpare R T.,
pp. 56, 57-63.)
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grant ed.

Beyond the tine estimate and lists, the District offered no
evidence at the hearing related to the costs of staff tine, nor
of other staff duties and priorities, nor of its affirmative
defense that the Association's request was "a neans of
harassnent . "

A final aspect of the testinony relevant to the burden
i ssue invol ved Jennings' reluctant and pieceneal adm ssion
during cross-exam nation, that a year or two ago, a prior case
regardi ng an enpl oyee nanmed Karam involved a discl osure request
simlar to the request in the Choate case. Jennings conceded
that, at first, the District had declined to provide the |eave
of absence information sought by the Association, but |ater,
after an unfair practice charge was filed, the dispute was
settled and the records were checked. (Conpare R T., pp. 63-64,
69, 76-77.)

1Jennings identified lists prepared as part of the
school board's tw ce-nonthly consent cal endar, during which
adm ni strativel y-approved | eaves were authorized by the board
of education. Jennings stated that few | eave requests were
ever denied. (R T., p. 58.) The photocopied Iists were not
prepared by Jennings directly or under his supervision, but,
based on other representations, their accuracy seens likely in
that they were probably conpiled by the Association as part of
an attenpt to settle the unfair practice case. Wen the nunber
of leaves granted during the relevant tine are conputed (i.e.,
Sept enber 1982 to Decenber 1983), the total is 205. The lists
did not contain a breakdown show ng personal necessity |eaves
for professional purposes or for special event participation,
perhaps the two nost probative areas to be examned in
connection with the grievance.
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Regarding the District's privacy claim the D strict
of fered no evidence beyond the superintendent's assertion in
his letter that the "privacy of personnel files is protected by
statute.” Hence, there was no evidence presented of any schoo
board policy, either witten or in practice, regarding
confidentiality of |eave of absence materials. Indeed, the
forn1sUbnitted by Choate, identified as the standard request
docunent, bears no indication of expected confidenti al
treatment. Instead, a nunber of officials are noted on the
docunent as within the possible real mof handling or review,
i ncludi ng building principals, supervisors, personnel office
staff, and the superintendent's executive council. Jennings
also testified that the consent calendar was a public agenda
item and that a |eave of absence approved by an adm nistrator
could be called off the consent calendar for discussion. (RT.,
pp. 62-63.) On final redirect exam nation, Jennings answered
| eadi ng questions by adding that the school board "shoul d" go
into executive session for confidential discussion of such a
request. (R T., p. 79.) However, there was no evi dence that
this was the case with each request called for discussion, nuch
less that it was required by any school policy or applicable

| aw 2

12121t s apparent that some types of contract |eave
requests, on their face, mght nore than others entail personal
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Finally, observations are warranted regardi ng Jenni ngs'
credibility, since his testinony was al nost excl usively devoted
to the Choate case and he provided sone factual information to
support the District's justification defense.

Jenni ngs' deneanor as a w tness underm ned confidence in
his testinony. Jennings was defensive and easily angered by
cross-exam nation that probed his account or recollection of
several subjects, and his answers were often evasive, reluctant
and contradictory. These problenms were especially evident when
Jenni ngs was asked questions about docunentary search-tine
estimates, alleged copying bills sent to the Associ ati on,
school board cal endar procedures, and the Karam case. The
content of his testinony related to these matters has been
descri bed above.

Conpoundi ng these testinoni al weaknesses, Jennings
denonstrated extrenme personal hostility toward Burt, who served
as the Association's trial counsel in addition to his
day-to-day function as the Association's executive director.

For exanple, instead of responding directly and succinctly to

matters warranting private deliberation. For exanple, anong
the various | eaves nentioned in the contract are those for

"long termillness,"” "bereavenent," "hospital confinenent of
menbers of imedi ate househol d,” "pregnancy disability," and
"child care." In conparison, other |eaves suggest less of a
concern for privacy: for exanple, "legislative," "association,"

.~ peace- cor ps, jury duty,” "mlitary,
| eaves, to nention a few.

and "organi zation"
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Burt's questions about whether he recalled the Karam case,
Jennings initially testified:

| renmenber you asking a lot of ridiculous,

making a lot of ridiculous requests for

i nformation that, whether you did on that

one or not | don't really remenber. (RT.,

p. 64.)

During exam nation by the admnistrative |aw judge,

Jenni ngs avoided a direct response and attacked Burt when
answering a question about whether he renenbered the initia
i nformation request in the Choate case:

. that is the standard practice of Ken

Burt. He will ask for everything including

the kitchen stove on all grievances. |[If you

notice each of his grievances . . . every one

of his grievances are standard, and he put in

a lot of extraneous information as a standard

practice, and you can |ook at 100 of them and

you wll see 100 requests for everything.

(RT., p. 68.)

Jennings admtted that neither he nor the school principal
raised an irrelevance objection in their initial comunication
denying the Choate grievance at the first step. |Indeed, there
was no response at all to the Association's request. And
despite the harassed and bitter tone acconpanyi ng Jenni ngs'
guoted remarks, there was no evidence offered that he or the
District had ever challenged Burt for alleged abuse of the
gri evance process by "including the kitchen stove on all
grievances," or for Burt's "standard practice" of making "100
requests for everything." |In short, at the unfair practice
hearing Jennings vented his personal hostility, but it was

aninpsity w thout any apparent substance.
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In addition to the shortcom ngs previously descri bed,
Jenni ngs' testinony suffered fromhis failure to offer
i nportant information or explanations. This deficiency was
accent uated because he was the District's principal wtness and
t he superintendent was not called. Thus, there was no
testinony explaining the |ate second-step assertion of burden
and privacy objections in the Choate case, or, the absence of
any stated objection in the Gurney proceeding (at |east unti
the arbitration and unfair practice proceedings). Since
Jenni ngs, as personnel director, nonitored grievance processing
for the enployer and distributed all relevant D strict
responses prepared by site admnistrators and the
superintendent, the failure to advance any expl anations for the
enpl oyer's tardiness supports an inference that justifications
were absent and perhaps were propounded after-the-fact to

obstruct the process.

Simlarly, when Jennings offered facts to justify the
burden and expense basis for denying the Choate request,
Jennings conpletely failed to provide any evidence bearing upon
the crucial issues of staff cost and other staff duties and
priorities. Wen this omssion is coupled with the docunentary
search-tine estimates, shown by cross-exam nation to be vague
guesswork at best and greatly inflated at worst, significant
doubt is raised about the substantiality of the District's

burden asserti on.
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A conparable criticism can be nade about Jennings' failure
to offer evidence and explanations related to the District's
privacy assertion. |In fact, the sole nention of a closed
session confidentiality policy that the school board "shoul d"
follow, in Jennings' account, was in response to |eading
guestions on his final redirect examnation. Qher than this,
the record is barren of any evidence of practice, board
regul ation or statutory authority bearing upon the enployer's
privacy claim This is so despite the fact that Jenni ngs, as
personnel director, presunably was in a position to know and
offer evidence of District policy and practice relevant to the
i ssue.

Overall, the multiple problenms with Jennings' testinony,
when taken together, suggest that his account and
justifications were not trustworthy. The clainms he advanced on
behal f of the District should be discounted and the opposite of

his version should be believed.

13The Supreme Court has stated:

For the deneanor of a w tness . . may
satisfy the tribunal, not only that the
W tness' testinony is not true, but that the
truth is the opposite of his story; for the
deni al of one, who has a notive to deny, nmay
be uttered with such hesitation, disconfort,
arrogance or defiance, as to give assurance
that he is fabricating, and that, if he is,
there is no alternative but to assune the
truth of what he denies.” (NLRB v. Walton
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CONCLUSI ONS OF LAW

As a general rule, the PERB requires an enployer to
di scl ose information relevant to the representation of
enpl oyees in negotiations and in nonitoring contract

conpliance. Stockton Unified School District (11/3/80) PERB

Deci sion No. 143; M. San Antonio Comunity Coll ege District

(6/30/82) PERB Decision No. 224; Azusa Unified School District

(12/30/83) PERB Decision No. 374. This policy is designed to
facilitate effective bargaining and di spute resol ution.
Failure to provide relevant information is deenmed a refusal to
bargain in violation of section 3543.5(c).

The first legal issue to be resolved is whether the
requested information was relevant to the pending grievances.

This determnation is not a decision on the nerits of the

Mg. Co. (1962) 369 U.S. 404, 408, quoting
Dyer v. MacDougall (2nd Cir. 1952)
201 F. 2d 7265, %69.)

14pERB has expressly relied upon precedent under the
Nat i onal Labor Relations Act (NLRA) in arriving at this
interpretation of section 3543.5(c). See Stockton Unified
School District, supra, at pp. 12-19. Sectron 3543°5(C) of the
EERATs simlar to section 8(a)(5) of the NLRA, which also
prohi bits an enployer's refusal to bargain in good faith. And
section 3540.1(h) of the EERA, which defines "neeting and
negotiating” is simlar to section 8(d) of the NLRA, which
defines the conparable duties of parties under that
| egislation. (See 29 U . S.C, secs. 158(a)(5) and 158(d).) The
construction of simlar or identical provisions of the NLRA may
be used to aid interpretation of the EERA. San Di ego
Teachers Assn. v. Superior Court (1979) 24 Car—3d I, 12-13;

FrrqjﬁjﬂﬁYﬁTTIMion V. Oty of Vallejo (1974) 12 Cal.3d 608,
615
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contractual claimstated in the grievance. NLRB v. Acne

| ndustrial Co. (1967) 385 U.S. 432, 437 [64 LRRM 2069].

| nstead, the standard of relevance is nore liberal and is akin
to that used in a civil discovery exam nation where the precise
di spute has not yet been franed and prepared for trial. Lﬂ;’
385 U.S. at 437, n. 6. Under this approach, an enpl oyer nust
provide the requested information if it likely would be

rel evant and useful to the union's grievance determ nation and
to fulfillnment of its statutory representation duties. 1d.,

385 U.S. at 437-438. As the court observed,
[@]rbitration can function properly only if

the grievance procedures leading to it can
sift out unneritorious clains. (lbid.)

Applying this standard, the information sought by the
Association for the Gurney and Choate grievances was plainly
relevant. The Qurney request concerned the date and basis of
staff classifications and courses offered. Such i nformation
was crucial to resolution of the ultimate dispute over whether
@Gurney should have been hired as a tenporary teacher (perhaps
W th probationary status) instead of being hired as a
substitute for the first three weeks of the school year.
| ndeed, the District has never disputed the relevance of the

Gurney request.®

15given the outcone of the Gurney arbitration hearing,
denying Gurney relief because she was hired as a substitute,
the District has now argued in its brief that she was not part
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In the Choate case the District did assert a rel evance
objection, admttedly in a belated fashion at the
superi ntendent's second-step response. However, his assertion
m ssed the point of the grievance when he clained that the
records of other enployees bore no relation to Choate's
personal entitlement to a |leave. |In order to sustain a claim
of contract m sapplication and of a discrimnatory |eave denia
and threatened reprimand, as was alleged in the Choate
grievance, there may be no better evidence than the records of

other enployees in conparable situations.?®

of the bargaining unit and was barred from using the grievance

machi nery, even if she later was rehired as a tenporary

enpl oyee. The objection is rejected. First, at the tine the

grievance was pursued the issue of Gurney's proper status when

hired in 1983 was the central issue. Her contract claimwas

certainly arguable. Even the arbitrator found that Gurney did

the actual work of a tenporary teacher. Second, the

Associ ation could have filed a grievance, independent of

Gurney, to ensure the integrity of the contract's tenporary

teacher reenpl oynent provision. Under this approach, an

excl usive representative would be entitled to infornmation

regardi ng non-unit enployees when such information would be

rel evant to policing the adm nistration of an agreenment for

unit enployees. (San Di ego Newspaper Guild v. NLRB (9th

Cir. 1977) 548 F.2d 863 [94 LRRM 2923].) This doctrine applies

to cases alleging inproper exclusion of enployees or renoval of

work fromthe bargaining unit. (See, e.g., NLRB v. Goodyear

Aerospace Corp. (6th Cir. 1968) 388 F. 2d 673 [67 LRRM 2447] ;
SS=WH NLRB (3rd Cir. 1965) 347 F.2d 61

59— tRRV-2433}. ) ——

®Accord C & P Tel ephone Co. v. NLRB (2nd Cir. 1982)
687 F.2d 633 [111 LRRM 2165, 2168] (discipline of other
enpl oyees for poor attitude relevant to alleged discrimnation);
Sweeney & Co. (1981) 258 NLRB 721 [108 LRRM 1172] (vacation
schedul'es of other enployees related to discipline for
excessi ve absences).
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However, relevance aside, the District has offered
additional justifications for its refusal to provide the
i nformation.

In the Gurney case, the District has argued that the
grievant and/or the Association already possessed answers to
the questions propounded. In this regard, the enployer relies
on GQurney's answers at the arbitration hearing, when it seens
the objection was first raised. However, not only does the
transcript suffer from uncertainty because of inaudible
portions, but it offers no adm ssion showi ng Gurney's know edge
of the vital projection figures utilized for the principal's
enpl oynent deci si ons.

In any event, the Association was entitled to secure the
information for the reasons presented by Hackett, the grievance
commttee chair; nanely, a desire to develop a record to verify
the Gurney account and to make an independent judgnent about

whet her the case should be pursued.!” Since the committee's

17The Association's verification and merit-determnnation
obj ective was in accord with |ong-established precedent related
to information disclosure requests. See, e.g., NLRBv. Acne
| ndustrial Co., supra, 385 U.S. at 437-438; J.|. Case Co. V.
NLRB (7th Cr. 195 253 F.2d 149 [41 LRRM 2679, 2683]; C& P
Tel ephone Co. v. NLRB, supra; P. R Millory & Conpany, INC. V.
NLRB (7th Cir. 1960) 411 F. 2d 948 [71 LRRM 2412, 2417]. As one
court stated:

Wth the information thus supplied, the union
can make an intelligent appraisal of the
merits of the menbers' conplaint and an in-
fornmed decision on whether to process the
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adverse recomendati on could be appealed to the Association's
executive board, and since the organization is subject to a
duty of fair representation in making grievance processing

determ nations (Castro Valley Unified School District

(10/25/78) PERB Decision No. 149), the Aésociation's rational e
was bot h reasonabl e and responsi ble. Mreover, would not an
enpl oyer be the first to conplain if a union ignored the
equi tabl e solution goal of the grievance procedure by filing a
grievance without first checking the facts, especially those
that woul d be easy to produce and verify, as in this situation?
At the hearing and in its brief, the District also
contended that the Gurney request was properly refused because
it questioned the District's managenent right to nmake staffing
decisions. But this objection, again belatedly nade,
m scharacterizes the Association's theory of the grievance.
The organi zation did not challenge the District's right to
determ ne either who was qualified for a job or progranms to be
offered to students. Rather, the Association contested the

manner and nethod of the non-contract classification that was

grievance. |In the internal steps of the
agreed procedures, the union can negotiate
on a foundation of fact which may di spense
with the need for arbitration or reveal that
arbitration is unwarranted. The ultimate
goal of industrial peace, upon terns vol un-
tarily accepted by both sides, may thus be
achieved. (lbid.)
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assigned to Gurney and the resulting |loss of contract benefits,
i ncl udi ng possi ble probationary status as a regul ar enpl oyee.
Assenbling the facts relevant to this grievance woul d not
infringe at all on hiring determ nations or on the prograns
that the enployer, in good faith, decided to nake avail able for
student s. '8

The objections advanced by the District on the Choate
case—burden and privacy—also fail as adequate justifications.

First, the evidence related to burden was insufficient in terns

18as one | eading |abor |aw comentator has observed,

[t]he Board and the courts have also
uniformy required disclosure of .

i nformation on enpl oyee job cl assifications
and how they are determ ned, information
about enpl oyee status and job changes, tinme-
study material, and information used in
setting wage rates or incentives. (Mrris,
The Devel opi ng Labor Law (2nd ed. 1983),

p. 625 (I TarT ons om tTed) .

For exanmple, in P.R Mllory & Conpany, Inc. v. NLRB, supra,
the court reasoned thalt disclosure of enployer figures
regarding the "availability of incentive work" was inportant in
determ ning the proper conpensation rate under the contract

(71 LRRM at 2413), just as in this case the inquiry about known
avai lability of art coursework and related enroll nent
projections was related to Gurney's claimfor a higher
tenporary teacher salary. And in Local Electronic Systens
(1980) 253 NLRB 851 [106 LRRM 1061, the NLRB ordered
production figures disclosed in connection with a union
grievance claimthat non-contract research work had given way
to production activity for enpl oyees covered by the bargaining
agreenent. The sanme argunment could have been made on Qurney's
behal f without interfering with a managenent right to sel ect
the work that gets done.
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of precise cost and tine factors to sustain the District's
refusal. To the extent there was limted evidence that was
of fered by Jennings, it nmust be viewed as overstating the
impact of the request in light of his bias and his
untrustworthy deneanor and responses. And the failure of the
enpl oyer to seek any production or cost conprom se casts
further doubt on its objection.

The only legal authority cited as support on the burden
issue in the enployer's brief points entirely in the opposite

direction. See NLRBv. Borden, Inc. (1st Cr. 1979)

600 F.2d 313 [101 LRRM 2727]. |In Borden a union's request for
substantial conpany-w de personnel and insurance cost figures
was enforced:

. . the Board held that Borden did not neet
its obligation to obtain the requested infor-
mation, to investigate alternative nethods
for obtaining the information, or to explain
or docunent the reason for its unavail -
ability. (ld., 101 LRRM at 2729.)

The federal court expressly rejected the enployer's

. . attenpt to slough off its
respon5|b|I|ty to bargain in good faith by
claimng that it did in the main provide the
Union with sone information. . . . (lbid.)

Noting that the union could have polled enpl oyees,
recourse to the Conpany was sinpler,
nor e efficient, and seemngly not overly
bur densone to the Conpany. (Id., 101 LRRM
at 2730.)

The court concl uded that,
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. a conpany may not play dog-in-the-

manger just to put the Union through the

hoops. (Ibid.)19

The District's privacy or confidentiality objection, raised

by the superintendent, also suffers fromthe absence of |ega
or evidentiary support. Not only did the District fail to
raise this as an affirmative defense, but the enployer has not
cited a single statute or case authority to support its claim

Further, the testinony about confidentiality policy or practice

was weak, bordering on non-existent. Thus, there was no

19197 recent federal case involving an unlawful failure to
provide health and safety information contains an anal ysis that
could apply equally to the present proceeding:

In the instant case . . . Respondent offers
no substantiation to its claimthat the
request would be prohibitively expensive in
time, labor and resources to fulfill.
Respondent nerely points to the breadth of
the language of the Union's witten request
and, later, attenpts to rely on the estimates
of DOE regarding an entirely different type
of information request in support of its
position. Further, the genui neness of
Respondent’'s claimis underm ned signifi-
cantly by the absence of any effort by
Respondent to seek clarification fromthe
Union in order to narrow the issues included
within the request. Instead, Respondent
ignored the Union's inquiries and only

bel atedly attenpted to fashion an excuse for
its conduct. Accordingly, we reject
Respondent's contention that the burden of
conpliance absolves it of responsibility.
(CGoodyear Atomc Corp. v. NLRB (6th Cir.
198%) Fzd 6 LRRWM3023, 3024],
quot i ng—266 NLRB—No. 160 [113 LRRM 1057].)
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.showi ng that docunmentary material regarding partial-paid and
personal necessity leaves would fall within statutory privacy
protections, even if the submtted docunents were |ater
i ncluded within personnel files that otherwi se contain sone
protected information. |In fact, the evidence showed that
neither the contract |anguage defining the two | eaves of
absence, nor the docunent used for submtting requests, raised,
on their face, privacy prom ses or protections.

Even if inclusion within personnel files mght support the
District's assertion of a confidentiality interest that
precl uded direct Association access, this would not by itself
justify an outright refusal to segregate and produce relevant
docunents. Instead, if the District was concerned about the
privacy and identity of other enployees, the District should
have proposed a counter-offer to separate the records or delete
the nanmes, or advanced sonme other appropriate conpronise.?
Mor eover, reasonable doubt about the sincerity of the

District's privacy concern is underscored because of the

20See, e.g., Emeryville Research Center (Shell QI Co.
v. NLRB (9th Cir. 1971) 441 F.2d 880 [77 LRRM 2043] (no
violation because of enployer wllingness to explore
alternative forns -of disclosure); Detroit Edison Co. v. NLRB
(1979) 440 U.S. 301, 318, fn. 14 [TI00 CRRMZ2729] (enpl oyer's
conprom se disclosure proposals acceptable to preserve
confidentiality); Goodyear Atom c Corp. v. NLRB, supra,
116 LRRM at 3024; Nbrri1s, Developl ng Labor Law, supra, at
pp. 614-617.
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enployer's failure to seek a disclosure conpromse wth the
Associ ati on once the organi zati on conveyed its willingness to
accept a limtation, an indication expressed within days of the
District first presenting its privacy objection tw nonths and
two grievance steps after the request had been nade.?

In the end, the absolute refusal by the District to produce
the relevant information for the Gurney and Choate grievances,
and the failure to propose any alternative form of discovery,
was not justified by any enployer show ng that outweighed the

right of the grievants and the Association to secure the

2l This conclusion is strengthened, not altered, by
Jennings' testinonial allusion to a possible conprom se offer
made by enpl oyer counsel, perhaps after this unfair practice
charge was filed. Despite Jennings' uncertainty and the
i nportance of the issue for the District's defense, no
conpetent evidence was offered by the enployer to explain or
substantiate the vague suggestion in Jennings' testinony.

The District's failure to treat the Association's
informati on requests pronptly, and its silence as to possible
conpromse, is all the nore surprising because of a prior
unfair practice finding against this sanme enployer for refusing
to provide grievance-related information. Admnistrative
noti ce may be taken of PERB Case No. S-CE-498, involving the
sanme parties and counsel, decided by an admi nistrative |aw
judge on May 3, 1983. While exceptions to the Board have been
filed by the enployer and the pending decision may not be cited
as precedent, plain sense suggests that the District was aware,
when the Gurney and Choate cases arose |ess than one year
| ater, of both the general |egal principles governing
i nformation disclosure and the Association's readiness to
pursue its statutory rights. Hence, with this background, the
District's uncooperative and recalcitrant posture was
remar kabl e.
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i nformation requested. The District's refusal to provide the
rel evant information for grievance processing tended to and
actually interfered with the Association's ability to
effectively carry out its representational duties. For
exanple, the Gurney case went all the way to arbitration
W t hout disclosure of the enrollnent projections and student
preference tallies used for the ultimate staffing
classifications. Further, the arbitrator apparently was |eft
wth a record, contrary to contract provisions, that did not
i nclude the best docunentary evidence sought by the Associ ation
and that was limted to previously undisclosed testinonial
recollection of the different figures used by local and centra
adm ni strati on managenent officials. Under these
Icircunstances, the Association could not fairly evaluate the
merits of the Gurney claim nor present a full case before the
arbitrator

The Choate case also suffered as a result of the District's
refusal since potentially probative evidence related to the
di sparate treatnent theory of the case was withheld. While no
arbitration had taken place at the tinme of the unfair practice
heari ng, presumably the Association again would encounter
difficulties in assessing the nerits of its case and in
preparing for an arbitration hearing.

I n each instance, therefore, the District's conduct

vi ol ated section 3543.5(c) of the Act, and concurrently
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viol ated sections 3543.5(a) and 3543.5(b), by interfering with
an enployee's right to have representation on a contract
grievance, by interfering with the Association's right to
represent enployees, and by interfering with adm nistration and
enforcenment of a bargained-for collective agreenent.
REVEDY
Section 3541.5(c) of the Act states:

The board shall have the power to issue a

deci sion and order directing an offending

party to cease and desist fromthe unfair

practice and to take such affirmative

action, including but not limted to the

rei nstatenent of enployees with or wthout

back pay, as wll effectuate the policies of
this chapter.

A cease-and-desist order is the customary and appropriate
remedy for the failure to provide relevant information for

representation of unit enployees. Stockton Unffied Schoo

District, supra; Azusa Unified School District, supra.

Additionally, certain affirmative action by the enployer is
warranted by the facts of this case. Although the evidence
suggests that the outconme of the enployer's earlier personnel
deci sions mght not change, neverthel ess, upon request by the
Associ ation, the D strict should produce the informtion and
docunents previously sought by the Association.

M. San Antonio Community College District, supra. Accord

Goodyear Atom c Corp. v. NLRB, supra, 116 LRRM 3023; Chesapeake

and Pot omac Tel ephone Co. (1981) 259 NLRB 225 [109 LRRM 1019]

enf. C & P Tel ephone Co. v. NLRB, supra; La CGuardi a Hospital
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(1982) 260 NLRB 1455 [109 LRRM 1371]. If a further request is
made, the District should permt the grievances to be

reopened. Cf. Lenoore Union H gh School District (12/28/82)

PERB Deci sion No. 271 (ordering that job selection process be
reopened). This affirmative action, if requested by the
Associ ation or by the enployees, in the event the Association
declines to proceed with either or both cases, wll allow full
exerci se of the grievance-processing machinery and is the only
way to effectively restore statutory rights that have been
abri dged.

It also is appropriate that the District be required to
post a notice incorporating the terns of the order. The notice
shoul d be subscribed by an authorized agent of the District
indicating that it wll conply with the ternms thereof. The
notice shall not be reduced in size. Posting such a notice
will provide enployees with notice that the District has acted
in an unlawful manner and is being required to cease and desi st
fromthis activity and to take certain affirmative action, if
requested by the charging party. It effectuates the purposes
of the EERA that enployees be inforned of the resolution of the
controversy and WIIl announce the District's readiness to

conply with the ordered renedy. See Placerville Union Schoo

District (9/18/78) PERB Decision No. 69; Pandol and Sons v.

Agricul tural Labor Relations Bd. (1979) 98 Cal. App.3d 580, 587;

NLRB v. Express Publishing Co. (1941) 312 U S. 426 [8 LRRM415] .,
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Beyond the relief just described, the Association has
‘requested other renedi es because the District is "an obdurate
enpl oyer” and a "repeat offender.” (CP. Brief, p. 13.) Thus,
the Associ ation seeks reinbursenent of the costs of litigation,
i hcluding the expenses of the arbitration proceeding,
reasonabl e attorney fees, and transcript and other costs. In
support of this request, the Association cites several other
unfair practice cases involving the District.

The Association's request can be synpathetically viewed,
al t hough not because the other cases, largely on appeal at this
time, denonstrate a | awl ess enpl oyer nature. Rather, synpathy
is pronmpted because the District's conduct was egregious in its
di sregard for the responsive bilateral grievance procedure,
particularly by its failure to pronptly respond to requests,
even with an objection, and by its patent unw |lingness to
conprom se. Further, because the District's effort to advance
justifications was marked by untinely assertions, little or no
evi dence and an absence of l|legal authority, it can be argued
that the enployer tried to nmake a nockery of the contract
grievance machinery as well as PERB s unfair practice
procedures. Sinply stated, mnor disputes such as this should
not consume so nmuch tinme and taxpayer noney, nor be used as a
vehicle to display an enployer's ill wll.

But despite the synpathetic ear for the Association's

speci al requests, the Board has concluded that PERB' s renedi al
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authority is strictly limted, applying a standard utilized by
the NLRB and the federal courts. Hence, attorney fees and

related litigation costs are awarded only if a party's case is
wi t hout any arguable merit, and has been frivolous or dilatory

l[itigation pursued in bad faith. King City H gh Schoo

District Association (3/3/82) PERB Decision No. 197, p. 26;

Chula Vista City School District (11/8/82) PERB Deci sion

No. 256, p. 8. Wiile the District's clains my have been
bel at edl y made and poorly supported, if at all, given the
absence of additional - Board precedent establishing standards
for information disclosure obligations and objections, it would
be hard to claimw th confidence that the defenses were not

debatable. See also Eastern Maine Medical Center (1981)

253 NLRB 224 [105 LRRM 1665] enf. (1st Cir. 1981) 658 F. 2d 1
[108 LRRM 2234]; Admral Merchants Motor Freight, Inc. (1982)

265 NLRB No. 16 [111 LRRM 1526]. However, to the extent the
District pursues such clains in the future, having had its
defenses rejected, it nmay encounter a reinbursenent order that
was narrowy avoided this tinme around. Hedison

Manuf acturing Co. v. NLRB (1st Cir. 1981) 643 F.2d 32

[106 LRRM 2897, 2900].

PROPOSED ORDER

Upon the foregoing findings of fact and concl usions of |aw,
and the entire record in the case, and pursuant to

section 3541.5(c), it is found that the District violated
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Government Code sections 3543.5(a), (b) and (c). It is hereby
ordered that the Modesto City Schools and H gh School "District
and its representatives shall:
1. CEASE AND DESI ST FROM
Interfering with an enployee's right to
representation, with the right of an enployee organi zation to
represent enployees, and with the admnistration of a
negoti ated agreenent, by refusing to furnish information
relevant to grievances filed on behalf of Patricia Gurney and
Leonard Choat e.
2. TAKE THE FOLLOW NG AFFI RMATI VE ACTI ONS DESI GNED TO
EFFECTUATE THE PCLI Cl ES OF THE EDUCATI ONAL EMPLOYMENT
RELATI ONS ACT:
(a) Upon request nade by the Association within ten
(10) days of the date this order becones final, furnish the
charging party with the information previously requested
concerning the Patricia Gurney and Leonard Choate grievances.
(b) Upon further request made within ten (10) days of
recei pt of such information, at the election of the exclusive
representative or the respective enpl oyees, reopen the
Patricia Gurney and Leonard Choate grievances to allow a full
opportunity for the presentation of additional evidence and
ar gument .
(c) Wthinten (10) workdays of service of a fina
decision in this matter, post at all school sites and all other

work | ocations where notices to enployees are customarily
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pl aced, copies of the notice attached hereto as an appendi x.
The notice nust be signed by an authorized agent of the
District indicating that the District will conply with the
terns of this order. Such posting shall be maintained for a
period of thirty (30) consecutive workdays. Reasonable steps
shall be taken to insure that the notice is not reduced in
size, altered, defaced or covered by any other material.

(d) Upon issuance of a final decision, nmake witten
notification of the actions taken to conply with the Oder to
the Sacranento Regional Director of the Public Enploynent
Rel ati ons Board in accordance with her instructions.

Pursuant to California Adm nistrative Code, title 8,
part 111, section 32305, this Proposed Decision and Order shal
beconme final on Cctober 29, 1984, unless a party files a tinely
statenent of exceptions. In accordance with the rules, the
statement of exceptions should identify by page citation or
exhi bit nunber the portions of the record relied upon for such
exceptions. See California Administrative Code title 8,
part 111, section 32300. Such statenent of exceptions and
supporting brief nust be actually received by the Public
Enpl oynent Rel ations Board at its headquarters office in
Sacranento before the close of business (5:00 p.m) on
Oct ober 29, 1984, or sent by tel egraph or certified United
States mail, postmarked not later than the last day for filing

in order to be tinely filed. See California Adm nistrative
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Code, title 8, part IIl, section 32135. Any statenent of
exceptions and supporting brief nust be served concurrently

wth its filing upon each party to this proceeding. Proof -of

service shall be filed with the Board itself. See California
Adm ni strative Code, title 8, part IIl, sections 32300 and
32305.

Dat ed: Cctober 9, 1984
BARRY W NOGRAD ~
Adm ni strative Law Judge

38



